
UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

SABO, INC. dba HOODVIEW VENDING CO.

a¡d

ASSOCIATION OF WESTERN PULP
AND PAPER WORKERS LINION,
Affiliated with
UNITED BROTHERHOOD OF CARPENTERS
AND JOINTERS OF AMERICA

Case 36-CA-10615

REOUEST FOR SPECIAL PERMISSION
TO APPEAL F'ROM DECISION OF ADMINISTRATIVE LAWJUDGE

TO THE NATIONAL LABORRELATIONS BOARI)

Preliminary Statement

Pursuant to the provisions of Rule 102.26, a Special Appeal is made to the attached ruling

of La¡a H Parke, Administrative Law Judge, dated Septembet 9,2010. See Exhibit A.

Summary of Reasons to Grant Permission to Appeal

The trial of this matter is scheduled to commence on September 21, 2010 The Order of

the Adminishative Law Judge requires Respondent to allow in camera inspection of attorney

client and work product documents. These include correspondence between legal counsel and

Respondent relating to its preparation for trial ofthis case; communications with counsel

pertaining to the employee discharge alleged in the Complaint and similar documents

The Federal Courls have consistently held that only a court may engage in in camera

inspection and, then, only where a strong showing has been made by the proponent ofthe

subpoena. The NLRB, to date, has approved in camera inspection by the Judge hearing the case

even though it risks reversal by the Courts of a Preclusion Order or adverse inference.

This issue needs to be address now to avoid potential collision with the Ninth Circuit

precedent; and to save all pafies the cost and expense of litigation. If permission is granted, we

suggest that the trial go forward, but that the record be left open until the issue is concluded.
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Background Information

On September 2, 2010 the General Counsel issued a Subpoena,B-622715, for a hearing

scheduled to commence on September 21,2010. See Exhibit B. It VVas served on September 3,

2010. A Petition to Revoke was timely filed with the Regional Director on September 7, 2010

and referred the following day for decision by the Administrative Law Judge. see Exhibits c

and D. On September 9, the Administrative Law Judge rendered her Decision and Order.

Issue

May the Administrative Law Judge engage in anin camera, inspection of documents that

are or may be protected by the attomey-client or work product privilege?

Discussion

The Administrative Law Judge accepted some and rejected some ofRespondent's

requests to revoke the Subpoena. While we respectfully disagree with some of those rulings,

only one is presented by this Request For Special Permission To Appeal. The only question is

whethe¡ the Administrative Law Judge may make "in cqmera review " of the documents.

There are several categories of documents. Written communications between counsel

within the same ofñce discussing legal issues; communications between legal counsel for the

Respondent from different firms; communications between legal counsel and the Respondent;

communications between Respondent's labor consultant and legai counsel; and finally,

communications between Respondent's labor consultant and Respondent. The general areas

covered include advice regarding the pending election; advice, trial strategy, etc. regarding a

class action under the FLSA; advice regarding discharge of Dalton and other employees; advice

regarding handling ofa host of unfair practices; advice regarding the discharge of Ms. George;

and advice regarding the pending Complaint, including trial strategy and the like.

In its Petition to Revoke, Respondent provided ample authority to establish that both

priviieges exist. Further the Region failed to respond to the Petition; neither has it provided any

evidence to suppoft an argument that the privilege does not exist nor any basis to suggest that it

should be ignored.
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Unfortunately, the law is unsettled. The Federal Courts of Appeal have held that it is for

the courts, not the NLRB, to decide, by in camera inspection, whether the privilege applies.

NLRB v. Detroit News Paper, 185 F3d 602 (6thCir.1999). In the Ninth circuit, where this case

is to be tried, the Respondent resisted the General Counsel's Subpoena and the Administrative

Law Judge issued a Preclusion Order baning the Employer from rebutting the General Counsel's

evidence covered by the Subpoena. The Ninth Circuit held that only a court could determine the

issue of privilege and set aside the Preclusion Order. NLRB v. Int'l Medication Syslems, Ltd.,

640 F2d I I 10 (9th Cir. I 981).

More recently, a District Court in Maryland in NZR'B v. Interbake Foods, LLC,2009 US'

Dist. LEXIS 86826 (D Md. 2009) concur¡ed. It flatly denied enforcement. It relied upon the

supreme court decision in [Jnited states v. zolin,491 US. 554, 575-76 (1989). It funher stated

that it would enforce only if two conditions were met: Foundational showing by the General

counsel, supported by evidence, doubting the presence ofa privilege and if the couÉ, not the

Administrative Law Judge, performed the inspection.

The NLRB has chosen to ignore this consistent line of authority and has created a turf

war. See CNN America,ln c., 352 NLRB No. 54 (2008). That case was decided by a two judge

panel and may therefore be suspect authority. New Process steel, L.P.v. NLRB,130 5.Ct.2635

(2010). See also In Naples Comm. Hosp,355 NLRB No 171. None of these cases have

discussed the potent confiict with the Supreme Court in Zolin.

A very interesting interim decision in Dolrglas Autotech Corp , 2010 NLRB LEXIS 5

(2010), casts a different light. It attempts to reconcile the conflicting authorities. There the

Administrative Law Judge recognized the due procesó concems that would erode the strength of

the privilege. He required the General Counsel seeking in camera inspection to articulate

grounds to suspect counsel's representations were unreliable. He further suggested there ought

to be a third party neutral to inspect the documents.
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Conclusions

Of course, the charging party is fearful of a Preclusion Order. On the other hand, it is the

duty of counsel to protect the privilege which they are swom to uphold. while the Respondent

has nothing to hide, and no contrary inference should arise from this argument, it is our

responsibility to raise and have the issue resolved.

It is tempting to suggest that the Boa¡d carefully rcview the Zolin case. If is our view that

it forecloses reliance upon the eaäer Brink's Inc. decision, 281 NLRB 488 (1986); and that the

Board should do one of two things: Embrace the judicial decisions o1 considel The Autotech

analysis and assign the inspection to a different Administrative Law Judge. Embracing the

fede¡al decision makes excellent sense because the Ninth Circuit would reverse any Preclusion

Order or adverse inference upon petition to review. The parties ought not to be set on such an

expensive course of action. In the altemative, and without waiving our rights as expressed by the

federal courts, the following approach makes excellent sense:

. Require the General Counsel to make the showing required.

o If it fails, then the issue is moot.

. If it succeeds, order in camera review by a different Administrative Law Judge

o Keep the record open until such time as the ruling is made.

Dated this 14th day of September 2010.

Respectfu lly submitted,

SCHWABE, WILLIAMSON & WYATT
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UNITËD STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES SAN FRANCISÇO

SABO, ìNC., d/biâ HOODVIEW VENDING CO,

ând Cäse 36-CA-10615

ASSOCIATION OF WÉSTERN PULP AND
PAPER WORKERS UNION, AFFILIATED WTH
UNITED BROTHËRHOOD OF CARPENTERS
AND JOINERS OF AMERICA

RULING ON PETITION TO REVOKE SUBPOENA

The Complâint in the âbove matter alleges êssent¡âlly that Respondent
discharged employeê LaDonña Georgê on January 19, 2010 because of her union
act¡v¡ties, Respöndent petitions to revoke Coun$el forthe General Counsel's Subpoena
Ducès Tecum No. E'622715 issued on September 2, 2010- ln disputed part', the
subpoena seeks production from Respondent's Custod¡an of Records of

Suþpoena ltem 4: documents and communications relating to unions,
union orgån¡z¡ng, union ãctiv¡ty, union supporters, knowledge of union
activity, rumors of union ast¡v¡ty ând/or supporters, and/or dÍscussions
w¡th employeës about un¡ons or union aff¡liãtion, involv¡ng the
Respondent's employees, superv¡sors, and/or managers.

Subpoena ltem 7: Documents and communicat¡ons supporting
Rêspondeni's fìrst and second affirmative defenses asserting failure to
mitigate ând that no reliance mây be plâced upon events lesolved by
prior settlements with thê Nätional labor Relations Board.

Respondênt pe.titions to revoke Subpoena ltem 4 êssent¡âlly on grounds that the
request ið overþroad and burdensome and thât it ¡nvãdes work product and attorney-
client pr;vilege. ltem 4 is lim¡ted tö â period of fewër than two years, wh¡ch ¡s
reasonable, and the mater¡al sought is relevânt to the cômplâint issues. As the pädy
seeking to avoid compliance with lhe suþpoenâ, Respondent bÊars the þuiden of
demonstrating that it is unduly burdensome ör oppressive, S,ee FDIÇ v. Ga¡ner. 12ê
F,3d 11q8. 1145 (gth Cir. 1997ì. To satisfy thât burden, the pârty must show that the
produciion of the subpoenaed information "fuould seriously disrupt its normal business
operãtions."' ¡VLRB v. Cårornå Food PrÐtesso!'s, /nc., 81 Ë.3d 507. 513 {4th CiI. 1996)

I ln Ìts pet¡tion to revoke, Respondent stãtes it dôes noi object tô "Reque€t Nös. l-3 nor
5, 6 or I except to the ëxtent that they may invâde confident¡ãl¡Îy provided by statements
to the NLRB, attorney-cl¡ent or work product priv¡lêge."
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lquoling EFOC v. Marvland ÇuÞ Cerp.. 785 F .2d 471. 477 @lh Ctt. 1986)). Thê
Respondent has not provided evidÉnce of undue burden. lnsofar as âny produÇible
documents may fâll within work product ãnd ãttomey-client privileges, they may be
presented to the judge at the hearing for review. Accordingly, the Petition to Revoke ¡s

denied aE to item 4.

Respondent petÌfions to revoke Subpoenâ ltem 7 on two grounds: (1) that the
request relating to ¡is aff¡rmât¡ve defense of failure lo mitigate is premâture and (2) thât
the request relãting to its äffirmative defense thät no reliance may be plâcèd upon
events resolved by prior setllements is inãppropriäte beceuse evidence relât¡ng to
allegâ{ions resolved by prior settlement is íñãdmiss¡ble, The informâtioñ sought by ltem
7 is akin tö tràd¡tìonal dìscovery rêquests for defense theories; discovery is not permìtted
in Board proceedings.

Moreover, as to ltem 7'$ request reiating to 
'Respondent's 

affirmative defense of
fâilure of the alleged discriminatee to mitigate þack pây, since âll quesiions relát¡ng to
back pay wÍll be defened tô any compliance stage of lhis matter, the request is not
relevânt to the present ¡ssues.

As to ltem 7's request relating to Respoltdent's aff¡lmat¡vë dëfenSe of
inädm¡ssibility of ëvidence encompä$sed in settled cases, it is necessary to d¡stingu¡sh
the viâbility of such â defense from thê införmat¡on sought. The rule of Josep,?'s
Lãndsoap¡ng Serviêe, 154 NLRB 1384 fn.1 (1965), ãs stated in Morúon's IGA Foodliner.
237 NLRB 667, 669 (1978), "permits the use of presettlement conducf as background .

evidence to establish a motive or object ofthe [rlespondênt in its postsettlement
activities.' ltem 7 does not, however, address acquisition of relevânt conducl evidence,
but rather seeks informâtion as to the basis of Respondent's defense. Wh¡le explicâtiôn
of defense theories is ân accepted discovery point, it is not consìstent w¡th the Board's
procèdure$, wh¡ch do nti provide for pretrial discovery. Accord¡ngly, the Petit¡on to
Revoke is granted as to ltêm 7.

SO ORDERED,

Dated: September g, 2010

#-flâ^r*
Lana H. Parke
AdminiËträtive Law Judge

Seryed by Facsimile:
Helenå Fíor¡anti
Thomas ïriplett

503,326.5387
503.796.2S00
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(1247' SUBPOENA DUCES TECUM

UNITED STATÊS OF AÍIIERICA
NAT¡ONAL LABOR RÉLATIONS BOARD

19660 S.w. 1l8th Ave. ¡

YOU ARE HEREEY REQUIRED ANO DIRECTED TO APFEAR BEFORE

.er-¡- FdminiÊtfaÈíVe Lðr¿¡ ifL€qe of the National Lâbor Rêlâtions Board

at oDS fþt¡êË, 60l S:W r Fecond Àvenue, Suite 19lO -

¡n fhe City of

On the ?ì sF day of 2O1O: at *g-so-- (4.m.) fus() qr any ãdþumed

or rescheduled date l,â tes{ify in SABo' d'lb/a HoodY-iew ven¿linq Co' 36-CÄ-I0615

(Ca6e Name and Numb€d)

AndyoÚâreherebyrequífedtobdngw¡thyouândplodüceatsaidtimeandplacetheÍol|owiñgbooks'records'coffespondence.
end documents:

As requested bY

whose address is 6Ct s-!r. Second Avenue,, Suitse 19lq' portland' G 9?204 ''
(sÙeet) (ÇitY) (sbte) (zlP)

¡fr accofdânce w¡th tnu eo"rd,u art* aod n{,.,trtions, 29C.F.R, sedion 102.31(b) (unfgh lâbof Pfacl¡ce pfoc€ed¡ngs) and/of 29

c.F.R. sêcúoû r02 66(ct (repreoe-nta'i#ù-ä;¡';;l:;bi;¡:l; yt"-::1ryS. *iff.,ÍXt:3.,åf-Hîffii"i:rå"å.#ic.F.R. ttêclon ruz.oor(;r rreprcùe-rrøïääiääilä;-üJ*¡:ü,;, 
nu" ¿ãV""f Vour havios reccived rhe suþpoenä.29 C.F.R.

be lïle<t ae set forth there¡n. Pet¡tions t
secr¡on 102.1 I 1(b) (31. ra¡¡ur" to rorroi'åLlì"resiìåãã"Jäv *""i ¡" trte losl of a'nv abilitv to ralse sqctr qblections In ¿our{'

Under the seal of the Natitnâl Lâbor Retâfions goard' and by direcibr of the

B - 6227t5
Board, thls Subpgenâ 19

tasqed st FôËtlanil¿ O¡e9oh

20 10
this znd day ot /.tú/f"-

NoflcEToWTNESS.w¡tnessfee6foratt€rrdance'subslstence.andmlløageuflderth¡ssubpoenaafe.payaHebytheparty
at whqs€ request thê witness * 

",;õ;;àä':"Ë;¡Jli+;;ió1"119-:i S:ihg*E gl"t:,*rar êor'inser or ÚÉ Nat¡onar

ä#i"Ëtåffi:"il; :i;;ï;,;Ë'ìi 6i' ;Ëæena w¡tr ne vouonl'r*' "r"i*ins 
*itbu"'

FRIVACY ACT SfAfEMEIIf

sôlldtallon of th€ inloÍnstian on lhis tom b auliafiz€d by the ¡,¡at¡orÉl LÉbo( Relations Ac| INLFAì' 29 U'S'C' S 151 d 5¿q' The p|hcipAl us6 of lhs intofìâtbn is b

#i:ruiiËïi.iüiïiirü*:ffiiii,,H*HFmf irffi äiï*'rffii'ffiiuitrlüiffi#i*+ffi#
Ëlärgrda$lre ø r¡r-inìó**¡on ó rhe NLRB is msndarory in lhat failur€ lô $ùÌËy &e rmorm9rcn mav qruù! n E

in fedefál coutl.

la
pRer _ r_ EXHIB¡T_-¿-) _
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ATTACHMENT

Defio¡!þEs-and.-lfrgtruct¡@

,,Doo.¡ments" includes all rnaterial defined in Rule 34 0f the Federal Rules of civil

fi;ùË:- and áre not limfted to the specific examples listed' We seek

;r"d;.id'"iài requested documents wjthín your possession, custody of control

tiifrìui t gata to who has physical possession of them or who prepared the

documents and wherever fetained-

"Communications" means any oral or written exchange of words' speeches'

*"èróãn¿"nor of any nature, thoughts or ideas.to another person(s)' 
-ìrv'helher

Ë;;ä+o+;d;n, ¡n L gtoup, by-t lephone, by lettel' by telex, racs¡mlle

[r.nsmi"=iån. by e-ma¡¡, õr Uy any otner processr verbãl, written, electronic. or

otherwise.

Documents produced should be grouped. and. in the order that they are

maintained in the normal course, 
"ñd 

should include all files and file labels in

whioh the documents, and extrâ cop¡ês of them, are located'

For any document w¡rhheld on a claim of privilege and/of under the work-product

àãctri"ä, iuentiry tne date, author, rec¡pients, tifle, general nature and pr¡vilege

daimed.

lf âdditional documents are dlscovered that fall within the terms of this request,

the âdd¡tionàf items shall be produced.¡mmediately'

Thissubpoenaisintendedtocoverâlldocumentsthatareavä¡labletoSABo'
r"J- åmÄ-rioádviàw Vending co., hefein cailed Respondent, subiF_ct to ihe¡r

räãéonà¡t" acquisition, including, but not l6¡ed to, documents in the possession

of thetr attomeys, accountanic, boârd of directors,. advisorÊ, inves¡gators,

offi¡cêrs, managers, âgents or other persons dírectly oJ ind¡rectly employed.by' or

å*"àùãtrA ùitñ, tnê Èmpbyer, or thêir attomeys, or the¡r parent' subs¡diaries' or

ãfftétæfate¿ cqmpanies, aird anyone else othenv¡se subjecf to their ¡nfluence or

control.

Documente Rer¡uqsted:

l.DocumentsandcommunicaÉionssettingforthand/ord¡scussing
orocedures followed and relied upoñ by Respondent, at ¡ts Tualatin'

br"gon, facility in êffect from January 2009.through the return date of this

suUioena, inciuding the Respondenf$ EmPloyee Handbook;

2.DocumentÊandcommunicationsshowngLaDonnaGeorge,swork
history,perfomanceappraisals,disciplinaryrecords'and/orthecontents
ôt wtrái woura tradttionåtiy be ¡n hei personnel file or its equivalent;

-r f>
P^ÊE 4-EX|{¡B¡ÏJL
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4.

Decuments and commuoications, including minutes from meetings and e-

måis, reiating to or reflect¡ng the Respondents decision to tem¡nate

emÞtovee LaDonna Geolge's employment;
o"år"*"t" 

-ãnO 
commu-nictt¡oné rètat¡ns to unions, union organizing'

;"iõä'åcù;¡ttt ,;ion supporters (whelher perceived or actuâl), kno'¡dedgê

oì 
"im-á"íii¡V 

(whethèr perceìved or ãctuat), rumors of union activity

ånolãi iupportérs, and/or äiscussions with employees about un¡ons or

union atfifàt¡on, lnvolvlng the Respondent s employees, supervisors

ãnàJór tån"g"rs, at the Respondent's Tualalin, oregon facility' between

January 1, 2009 and the return date of this subpoena;

5. Documents and communìcations discussing or touching upon

conversât¡ons and/or confrontations between LaDonna George and any

other past or Present employees' including Steve Boros;

6. Documents and communications showing the personal cell phone recolds

for Robert Hill and Sally H¡ll for the month of January 201oi

7. Documents and communications supporting Respondent's first 
- 
and

4""ú¡ effirma{ive defensei åsserting failure to mitigate and that no

,"r¡an* may be placea upon events reéofued by prior settlements with the

Nâtional Labor Relations Board; and

8. Documents and communications support¡ng Respondent's th¡rd affirmative-- 
ããrun* 

"Á""rting 
ttt"t the claims are baned, in whole or in part' by the

appl¡æble stalute of limitations-

9. ln lieu of provid¡ng the ¡tems specified in paragraphs 1 through I above'.at

the unfaii labor p-ractice hearing, thê custodian of records mây ñake.the
records and doôuments and/oi true copies of such records requeÉted

herein avaílable ât â convenient locatron in Poftland, oregon, no latef than

12:00 o.m. on Monday. September 20' 2o1O, to an agent or agents of the

ñãt¡onåi lauo. Relations Board for hls, her, or their tnspection, copylng

anõ use in connection w¡th these proce€dings. -províded 
furthef, that such

records and documents requesied herein w¡ll not be requireg -to Pe
pråu""l.ine heÊring in thìs matter íf Respondent and Counsel for the

beneral Counsel ar¡ivé at a stipulation w¡th regârd to the informetion

contâinedthere¡nandsuchst¡pulationisreceivedinevidencebythe
Administrative Law Judge hearing this matter.

/')
PAGE *l- ffii{¡BrT-.æ--



UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 19

SABO, INC. dba HOODVIEW VENDING CO.

a¡d

ASSOCIATION OF WESTERN PULP
AND PAPER V/ORKERS LINION,
Affiliated with
UNITED BROTHERHOOD OF CARPENTERS
AND JOINTERS OF AMEzuCA

Case 36-CA-10615

PETITION TO REVOKE SUBPOENA B-655715

Pursuant to the provisions of29 CFR 102.31(b), Respondent Sabo, Inc. ("Respondent")

petitions to revoke Subpoena B-655715, Exhibit A, on the grounds that it invades attorney-client

and work product privileges, seeks information that precedes a non-admission settlement, and is

overly broad and bu¡densome.

Respondent does not object to Request Nos. I -3 nor 5,6 or 8 except to the extent that they

may invade confidentiality provided by statements to the NLRB, attorney-client or work product

privilege. There were th¡ee firms of attorneys that assisted Hoodview Vending. In the initial

stages Garvey Shubert handled the election proceedings and related matters. After the hearing, the

company, seeking more seasoned professionals hired Robert Fried, of the San Francisco firm of

Atkinson, Andelson, Loya, Rudd and Romo. He both advised Hoodview in connection with the

election petition, and filed charges against and defended the initial charges of the Union. Further,

he directed the work of Sandy Rudnick, a labor consultant, in connection with the election, and

various responses to the NLRB. That relationship was terminated in the fall of 2009. Schwabe

Williamson & Wyatt, P.C. was retained in the spring of 2009 to defend against a wage and hour

class action brought by counsel who also had worked for the Union and a suit bv a former

1 _PETITION TO REVOKE SUBPOENA 8-655715
PDXI t207 4l /114304ffMT /&26012.t
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employee, Gary Dalton, also filed by counsel who has worked for the union, asserting, after he lost

wrongful discharge claims under the NLRA, that he had been terminated in violation of state

discrimination laws. Respondent won both suits. This firm was also retained to provide guidance

to Rudnick, provide legal advice in connection with the rerun ofthe electionr and to provide advice

in corurection with the termination of LaDonna George. In order to avoid undue extension of this

memoranda, attached he¡eto is a brief filed in a companion matter in which the Circuit Court for

Multnomah County held that these communications were privileged. Exhibit B.

In addition, various employees, including Sally Hill, gave affidavits to the NLRB. Such

affidâvits are confidential, until or unless they are called to testify.

Before addressing Request No. 4, it is appropriate to address Requests Nos. 7 and 8. As

to Request No. 7, Respondent has alleged that George failed to mitigate. It is the duty of George

to seek other emplo).rnent. Respondent provided numerous leads to George. It has evidence that

she has not diligently pwsued these leads. Copies of e-mails to counsel for the charging party

document these leads and untimely follow-up exist. However, this request is premature. It is

irrelevant to the merits of the complaint and, assuming that the complaint is dismissecl, will never

by relevant to these proceedings.

Also, Respondent has asserted that General Counsel may not rely upon matters

previously settled. These are 36-CA-10438, 10470, and 10481. The Region and the Respondent

settled a series of charges filed by the Union. The settlement occurred in August 2009. It was a

"no admissions settlement." At no time has the Board sought to set aside the settlement. It could

not now because compliance was held to have been made. Accordingly, it is the contention of

the Respondent that no evidence relating to the underlying charges is admissible'

I On December 31, 2009 the Union withdrew its petition for election. 36 RC 6454

2 - PETITION TO REVOKE SUBPOENA B-655715
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With respect to Request No. 8, Respondent has asserted that General Counsel may not

rely upon matters barred by 10(b) ofthe Act. The Union frled charges 36 CA10,469,10'471'

10472,10482,and 10483. All ofthese charges preceded July 1, 2009, each were withdrawn by

the union, and none were refiled within 6 months. It is asserted that evidence pertaining to these

charges should not be allowed to be introduced.

Finally turning to Request No. 4, this is a broad-based demand for documents. For

example, it seeks all documents relating to unions. It thus sets the employer on a wild goose

chase to examine atl of its files to see ifthere is an article about card check legislation, and the

like. At minimum, the search should be limited to the charging party. Second, the Request seeks

documents that precede the filing of the charge by more than thirteen months. Third, it invades

work product and attorney-client privilege.

Ifthe purpose of this request is to seek an admission thar the Company became aware that

LaDonna George was known to be a supporter ofa union organizing campaign, Respondent will

admit that it knew that, because of a letter written by Mr. Cloer to the company identifying seven

employees as supporters. However, in December 2009 the llnion withdrew interest in

organizing and Respondent has no knowledge nor documents that suggest án¡hing to the

contrary. Second, while time barred, the request seeks discussions with employees apparently

f¡om the election campaign. Without waiving its objection, a copy of the single speech given

will be provided.

Dated this ?th day of September 2010.

SCHWABE, WILLIAMSON & WYATT

By:

3 _ PETITION TO REVOKE SUBPOENA B-655715
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CERTIFICATE OF SERVICE

I hereby certify that on th e7h day of September 2010, I served the foregoing PETITION

TO REVOKE SUBPOENA 8-655715 on the following parties at the following addresses:

Linda L Davidson Helena A. Fiorianti

Board Agent Board Agent
National Labor Relations Board National Labo¡ Relations Board

Subregion 36 Subregion 36

601 SW Second Ave., Room 1910 601 SV/ Second Ave., Room 1910

Portland, OR 97204-3170 Portland, OR 97204-3170

Facsimile: (503)326-5387 Facsimile: (503)326-5387

Paul Cloer Richard L. Ahea¡n

AWPPW Regional Director
P. O. Box 4566 National Labor Relations Board

Portland, Oregon 97208 915 Second Avenue, Room 2948

Facsimile: (503)228-1346 Seattle,WA 98174
Facsimile: (206) 220-6305

by faxing and mailing to them a true and correct copy thereof, placed in a sealed envelope

addressed to them at the addresses set forth above, and deposited in the U.S. Post Office at

Portland, Oregon on said day with postage prepaid.

íÁn ru. Tn^nltY
Thomas M. Ttiplett
Of Attomeys for Respondent

I - CERTIFICATE OF SERVICE
PDW 1207 4 t /l't43041'fl\4't /6426012.1

PÆJ_Tx¡JBfi L



5ø3 326 539? P.ø3W-ø2-2øLø L3tø2
foR NtÊÊ31

l124fl SUBPOENA DUCES TECUM

UÍTITED SÍATËS OF AMERICA
NATIO]TAL LABOR RËLANONS BOARD

To CúEtodian of RecoEdE =--3¡Boi d,¡b,/a Hoodvieiv¡ verdirg cc-
1966O S.E 1l9th AVe', Tqql¿rtin' OR 97062 

- 
-'

As reque6ted bY Helena À. Fioriantí, Caunsel for EheÄ,ctirs General Cor¡nsel

whose address is 6Ct 5.w- second Avenue, suíEe 191q, PorÈlan'l' oR 9?204

(gueet) (c¡tv) (state) GIP)

ffiÊdR4uÞt¡ons,29c.F'R.sedion1o2.31(b)(unfåiflabofpfsct¡cepJoceed¡ng5}and/or29
ö.;;i. à;;;; io, 66{"1 t epr""r¡t"r¡on'p-i"ueã¡nss). ouiections to rre_ subpoena musr be t*di q "_!î9":.1.^1"-t:.j";.: P:",
bê fited a6 ser forfi ìere¡n. per¡t¡ons to'reiläã-uJÉ'é ieåepø øtt¡in fve dãys of your haviog received lhe subpôéñâ 29 c'F'R'

sect¡on 102.111(b) (g). Fâ1ure to ro o; ùì"ä" ,äiråüà"" -.rresult in the.¡¿s; of ânv abtllty to ralse such ob¡eçtions ¡n cÔurt

YOU ARE HEREBY REQUIRED AND ÐIRECTED TO APPEAR BEFORE

.ell-l- êdminietfative IJôr. üL€qe - ,-... of the Nat¡önäl Labor Relåtions Boald

ât oDst ÍêLreÉ ' 601 S.W: ÞecÖnd Avenue, suite 19IO ., --
.- 5= a'_- :. gaE+-LÐÈ . Oregaìn ' -'-

on the =2I5t- dãy oI sêpr'-e'îÈ.êr 

- 

201!l- at -9-'SO- (a'm') hSç) or anv adþumëd

or rescheduled dare !c testify in sABo' d /b/a Hoqg\4iew vêntlina Co' 36-CA-106I5

(Ca8e Nême and Nuñbe{)

And yoú are hereby requifed to bring with you and produce at såid time and plaoe the fdllowiñg books,tecords' corÍespondence'

Bnd documenlÉ:

**SEE ÀITACHED** -

B- 622715
Under the seal of the National Labor Relations Boârd' and by diredi)n of lh€

Eoârd, thÈ Subpgena is

t6sued st FóËtIAnd, Oregon

rhi$ znd 20 10

PRTVACY ACl STAIE iIENf

Sofdï lon0lrhslnlorÍål¡ononlh¡sronÎisaulho¡¡zedbvthel'lathnalLËborRelal¡onsfuI,(NLEA)'29*s.c:l:1"Î,:-1Ji1t'fliffi;liJjlffiïS'ii:s.itdreflon ot rhs hromflron 0.¡ rnE ro¡m ¡s ¿rutr¡o¡ '*---'* .lifË;;;Jiæ 
päÀeongs än¡ aiaed pôoeedings of t¡tigatix|. Th8

;ärï'Àl-;rä;i Lab"l. neniontt eo"to (uLRÐ in ptdcessing æpteoenlalion andor u¡*

rourinB uê€s fff úe hlomatron ere furry ser rã'd,'in iñ;Ëj;;lÅ:äi;Ë;ì ieo. nes. zgq¿-a3 löeé. 13. 2006). 
'thè NLfe wi ludher e¡þlâin these u5e6 upon

ßque$. Eliscrdsure of rht info,rnat¡on o trre riùäd is';;åil;ìù ir Ëii;rrne t¿ suppú h€ imitrndtion may causê lhê NLFB lo seék enforc€m€nt of lhê subpöenâ

r
PAß89-

NOTICÊ TO wlTNEss' wttness fees for atteridáñce' subsls'tence' ãnd mlleage under th¡s subpoena are pavabte by rhe paÌty

at lviqse r€quesr ürê witness r" 
",iöõðdñàä.' 

Â rn¡t iess âppearing, at Cte .foueu of the Gensral CoÚnsel of the Nat¡oflel

ià¡àï nà"i¡,ìn. eoard shalì submiill"- .uOþ"na witft tne vauÇherwhen clåiñing rcimbursemenl

¡n federäl couÍ,

EXH¡BIT_L
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ATTACHMENT

DeÍn¡t¡ons and lnstruct¡onsi

,,Documents" includes all material defined in Rule 34 0f the Federal Rules of civil
p."ãJurJ, and are not limited to the specific examples listed' We seek

production of all requested documents w¡thin your possession, custody or control

without regard to who has phys¡cal possession of them or who prepared the

documents and wherever reta¡ned.

"Communications" means any oral or written exchange of words, speeches'

conespondence of any nature, thoughts or ideas_to another pergon(s), Ìvhelher
petron-top"oon, in a gmup, by 

-telephone, by letter, by telex, facsimile

iransrnissiòn, by e-mail, or by any other process, verbal, wr¡tten, electronic, or

otherwise.

Documents produced should be grouped and in the order that they are

mâ¡ntained in the normal course, añd should include all files and file labels in

wh¡ch the documents, and extrâ copies of them, are locatêd '

For ãny document withheld on â claim of prMlege end/or under the work-prÖduct

doctrinê, identify the date, author, recipients, t¡tle, general nature and priv¡lege

daimed.

lf additional documents are discovered that fall within the terms of this request,

the âddit¡onál items shãll be produced Ímmediately.

This subpoena is intended to cover âll documents that are available to SABO,

tnc., d/bla Hoodview Vending Co., herein called Respondent' subjg-ct to their

iéàéonãOl" acquisition, inctuding, but not limited to, documents in the possession

of their ãttomeys, accountânts, board of directofs, advibors, investigators,

orfficers, managefs, âgents or other per$ons dírêctly or ¡ndirectly employed.by, or

asso6aied witñ, the Èmptoyer, or their attomeys, or their parent, subsidiaries, or

ofher related Compan¡es, añd anyone etse othery¡se suþjecf to their ¡nfluence or
control.

DocumentE Request€d:

l. tocuments and comffiunications setting forth and/or discussing

lrocedures followed and relied upo! þy Rêspondent, et its Tualat¡n'

b..gon, facility in effect from January 2009_ thfough th€- return date of this

subþoena, inciuding the Respondents Employee Handbook;

2. Doouments and communications showing LaDonna George's work

h¡story,performanceapprâisals,.disciplinaryrecords,and/orthecontents
of whåi woul¿ traditionáliv be in her personnel file or its equivalent;

2

wßJ-uu¡.ruÍ-L
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.). Documents and commun¡cations, including minutes from meetings and e
me¡ls, relat¡ng to or reflecting the Respondenfs declsion to teminate
employee LaDonfla George's employment;
Doèuments ând communications relating to unions, un¡on organizing,

union activ¡ty, union supporters (whether perceived or âctual), knowledge
of union aciivity (whether perceived or ãctual), rumors of union activity
and/or supportèrs, and/or discussions with employees about unions or
union affiliät¡on, involving the Respondent's employees, supervisors
ând/or managers, at the Réspondent's Tualatin, Oregon facility' between

January 1, 2009 and the return date of th¡s subpoena;

5. Documents and communications discussing or touching upon

convefsations and/or confrontations between LaDonna George and any

other past or prèsent einployees, including Steve Boros;

6. Documents and communicat¡oñs show¡ng the personal cell phone records

for Robert Hill and Sally H¡ll for the month of January 201o;

7. Documents and communications supporting Respondent's fìrst and

second aff rmative defenseb asserting failure to m¡tigate and that no

reliânce may be placed upon events resolved by prior settlements with the

National Labor Relations Board; and

8. Documents and communications support¡ng Respondent;s third affirmative
defense asserting that the claims are baned, in whole or in part' by the
appl¡cable stafute of limitations.

9. ln lieu of prov¡d¡ng the items specified in paragraphs 1 through I abore, at

the unfaii lauor practice hearing, the custodian of records mây make the
records and documents and/or true copies of such records requeÉted

herein avallable ât â convenient location in Portland, Oregon, no later than
12:00 p.m. on Monday, September 20, 2010' to al qgent or agents of the

Nationàl Labor Relatiôns Board Íor hls, her, or their inspection, copyíng

ând use in connection wíth these proceed¡ngs. Provided further, that such
recodè and documents requested herein will not be requ¡red to be
produced at the hearing iñ this matter íf Respondent ánd counsel for the
êeneral Counsel arive at a stipulation w¡th regârd to the information
contâined there¡n and such stipulation ¡s rece¡ved in evidence by the
Administrafíve Law Judge hearing this matter.

n/1
PAcq-¿- ffißL2-
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4 IN THE CIRCUIT COURT OF THE STATE OF OREGON

FORTHE COLTNTY OF MULTNOMAH5

6 GARYDALTON,

7

8 vs.

IO HILL,

t1

t2

Plaintiff,

Defendants.

No. 0903-03169

DEFENDANTS' RESPONSE TO
PLAINTIFF'S MOTION TO COMPEL

9 SABO, INC., an oregon Corporation, I PRODUCTION OF DOCUMENTS
ROBERTHILL,and SALLYLAYTON I

INTRODUCTION

l3 Defendants Sabo, Inc., Robert Hill, and Satly Layton Hill (collectively "Defendants") file

14 this response to Plaintiff Gary Dalton's Motion to Compel Production of Documents. Because

15 Plaintiff seeks to compel documents that do not exist, are privileged or protected under the work

16 product doctrine, and are not reasonably calculated to lead to the discovery of admissible

17 evidence, Plaintiffls Motion to compel should be denied. This response is supported by the

1g Declarations of H. Sanford Rudnick, Sally Layton Hill, and Amanda Gamblin, attached hereto.r

l9 BACKGROUNI)

Z0 Defendant Sabo, Inc. is a small, family-owned company of 13 employees based in

21 Tualarin, Oregon. (S. Hill Decl. fll). Defendants Robert Hill and Sally Hill own Sabo, which for

22 l7 years has been engaged in the vending machine business. (Id.). Like many other companies,

23 Sabo has recently experienced economic difficulties due to the loss of client accounts, and was

24 forced to conduct a reduction in force. (Id. at t[2). Plaintiff Gary Dalton's position was

t These declarations are hereinafter referenced as Rudnick Decl., S. Hill Decl., and Gamblin

26 Decl.,respectively.
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4

eliminated because it was one of Sabo's highest paid overhead positions and because its duties

could be absorbed by others. (Id.).

On March 4, 2009, Mr. Dalton filed this lawsuit alleging that Defendants te¡minated his

employment in retaliation fo¡ making a wage claim and because of his age. Plaintiff does not

allege that his termination was related to union organizing activities, nor could he, because the

National Labor Relations Act ("NLRA") preempts any state court claims related to that issue'

chamb.er of commerce v. Brown,128 S Ct 2408, 2412 (2008) (finding that the NLRA preempts

state law claims). In fact, the National Labor Relations Board ("NLRB") investigated and

considered plaintiffls claim that sabo retaliated against him for his union activities and

concluded that sabo did not retaliate, but rather laid him off for economic reasons. (Rudnick

Decl. !18).

FACTS

On January 24,2009, the Association of Westem Pulp and Paper Worke¡s ('AWPPW')

faxed a letter to Sabo advising it that an in-plant organizing committee had formed at Sabo' (S.

Hill Decl. fl4). On January 28,2009 Mr. Cloer appeared at Sabo headquarters. (Id.). He

announced to sally and Bob Hill that if they cooperated with the AWPPW, he would make su¡e

that Sabo's employees did not file any lawsuits against it, and threatened that if they hired an

attomey, the union would view this as an adversarial move. (Id.). He repeated this threat several

times. (Id.).

From this first encounter with Mr. Cloer, Mr. and Ms. Hill recognized that litigation

would likely result unless Sabo relinquished its rights under the NLRA as demanded by Mr.

cloer. (Id. at !f5) on January 29,2009, Mr. and Ms. Hill consulted with sabo's counsel at the

law firm of Garvey Sohubert Barer. (Id.). On February 6,2009, Gawey Schubert Barer

represented Sabo at an NLRB proceeding related to a charge brought against Sabo by the

AWPPW. (Id.). After this hearing Defendants felt that sabo needed the advice of someone

more experienced with labor matters. (Id.). Therefore, on February 19,2009, Sabo retained H.
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I Sanford Rudnick as a labor consultant to advise it on labor-related matters, and to represent it

2 before the NLRB. (Id.). Mr. Rudnick took over the role of Sabo's representative at the NLRB.

3 He is an attomey, but is no longer practicing law. (Rudnick Decl fll)'

In advising his ctients, Mr. Rudnick always involves a practicing attorney. (d. at !13).

Therefore, the retainer agreement signed by Sabo gave Mr. Rudnick permission to consult with

an attomey on its behalf. (Id. at fl3). He regularly seeks the advice of Robe¡t Fried, a partner at

the law firm of Atkinson, Andelson, Loya, Rudd & Romo. (ld. at'll4). Anticipating potential

litigation given Mr. cloer's visit and his increasingly threatening emails, Mr. Rudnick involved

Mr. Fried almost immediately after being retained by Sabo. (Id.). Sabo officially retained Mr.

Fried on March 5,2009, however, Mr. .and Ms. Hill viewed him as.sabo's attomey pdor to that

time and expected that he would keep the communications between Mr. Fried, Mr. Rudnick, and

themselves confidential. (S. Hill. Decl. tf9). Therefore, Mr. and Ms. Hill anticipated litigation in

late January and consulted Garvey Schubert as its legal team, and although it changed that team

to Mr. Rudnick in conjirnction with Mr. Fried, at all times it expected litigation and that its

communications would be confidential as part of the rendering of legal services.

During this time, Mr. cloer's emails became increasingly threatening. For example, in

one letter to Mr. Rudnick, Mr. Cloer told Mr. Rudnick that he would make a substantial sum of

money in fees from Defendants because of all of the claims that the AWPPW would bring

against Sabo: "Sandy, can you hear 'cha ching', 'cha ching' coming from Bob and Sally Hill's

counting room at Hoodview Vending?" (Rudnick Decl. fll1). In addition, M¡. Cloer threatened

Mr. Rudnick that "ifyour clients knew what I know .. . they would never get another night of

good sleep.,, (Id.). AV/PPW also picketed in front of Sabo and publicly implied that it used

poisoned food in its vending machines. (S. Hill Decl. fl7)'

After M¡. Dalton's employment was terminated, the AWPPW filed a claim with the

NLRB alleging that Plaintiff Gary Dalton was terminated in retaliation for his union activity'

Page 3 - DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION- TOCOMPELPRODUCTIONOFDOCUMENTS
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(Rudnick Decl. fl8). After months of investigation and consideration, the NLRB found that Mr.

Dalton was laid off for economic reasons. (Id.)'

Yet Defendants continue to be the victims of crushing litigation at the instigation of the

AWPPW. Just as Mr. Cloer th¡eatened during his first meeting with Mr. and Ms. Hill, in

addition to this case, four current and former Sabo employees, including Mr. Dalton, have filed a

class action lawsuit against Sabo claiming unpaid overtime. opposing counsel, Mr. willner, is

one of the attomeys representing the plaintiffs in the class action. His law firm has also

represented the AWPPW. (Gamblin Decl. fl4)'

Mr. Cloer and the AWPPW are undoubtedly extremely interested in seeing work product

and privileged communications between sabo a¡d its legal team and they are forbidden from

obtaining that information in the NLRB process. Only the National Labor Relations Board's

General Counsel ca¡ issue investigative subpoenas. 29 USC $ 161(1) There is no

conesponding right vested under the statute in a private party. Furthermore, even where the

General Counsel issues a subpoena, communications regarding strategy is not subject to

disclosure. Thus, it appears that the AWPPW is seeking by indirection that which is foreclosed

under the National Labor Relations Act.2

In any event, Defendants proposed a solution that could have avoided this motion.

Although the work product doctrine and attomey-client privilege protect all communications

with Mr. Rudnick, defense counsel offered to produce communications between Defendants and

Mr. Rudnick that discuss Mr. Dalton's layoff prior to the date of that layoff. (Gamblin Decl. fl3)'

Defendants remain willing to produce these documents, and ask that this Court adopt this

\l
!9

ã

d
J
a5
CL

2 In addition, under Section 8(bXlXB), the AWP,PW is_attempting lo coerce Sabo- ili. the-selection

of its represéntatives' Se¿ opìeiàtfuþ Engneers Lo.cal324 (Hydro Fxcavating, LLC), 353 NLRB
Ño. B5,ia labor consultanl rñay quaTify fãr protection against interference from a union under

sectiol d6¡t¡n)) citing NLRB i. rtãaricàl tnorkers,48l US ¡23,*s89f 1?!Z) ßS.vet Electric);
S"e 

"ko 
ÑLnäu.'înterni'l Brotherhood of Electrical Workers, 971 F2d 1435 (1992), hoìding.

that even where there is no union contrací in place a union cannot interfere with an employer's
representative. These violations will be raised with the NLRB.

SCHWABE, WTTIAMSON & \II/YATT. P.C.
Atomeys at ta{
PadestCénter
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Ielophone 503.222.9981 Fax 503.79ô æ00
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compromise and deny Plaintifls Motion to Compel.

LEGALAUTHORITY

Defendants cannot be compelled to produce the documents demandecl in Plaintifls .

Request For Production No. 4 beôause no responsive documents exist. Additionally, Plaintiff s

motion to compel documents resþonsive to his Request For Production No. 5 should be denied

on the grounds that: (1) the request goes beyond the scope of discovery permitted under oRCP

36(BXr); (2) the requested documents are protected as work product under ORCP 36(BX3); and

(3) the requested documents are privileged communications pursuant to ORE 503'

Plaintiff s Request For Production No. 4. demands:

,,All written communications, including e-mails, between wal-Mart and defendants or

u"v-oiiü.* from July I, 200â to the piesent, and all memoranda mentioning or relening
to these communications."

Had ptaintifls counsel adequately confened with defense counsel,3 he would be aware

that no responsive documents exist. There are no written communications between wal-Mart

and Defendants after July 1,2008. The Wal-Mart conhact was ha¡sfened from Best Vendors to

canteen vending on July 1, 2008. (s. Hill Decl. fl3). sabo has had no communications with

vr'al-Mart since July 1,2008. (Id.). However, as a professional courtesy, Sabo voluntarily

produced communications between Sabo and Best Vendors, and notes and memoranda refening

to same, even though Plaintiff did not request such documents. (Gamblin Decl. Jl5). There is

simply nothing more to Produce'

3 Defendants' counsel Amanda Gamblin met with Plaintiff s counsel,.Mr. Willner, on May 20,

ZõOl. fr.lr.-é"*Ulin sent Mr. Wiliner a lette¡ the following day in_which she expressly stated that
;Hóodview had no contact with Wal-Mart after July 1, 2008." With regard to other discovery

lrro"., fr.ir- Cu-Uii" r.rgg"rted va¡ious compromisés. S-pecifically with Request No.' 5 Ms.

õ-uf,iúiir;g¡g;Jio ftod"î" communicationÄ between Nfi. Rudnick and Sabo regarding plaintifls
ænninatioñ fro- employmeni dated prior to his terminatio¡. Ms. Gamblin -requeslgd 

continuing

di;tü;;;g;ãi"e hèr J"gg"stàd corirpromises. Instead of dialogue, Mr. Willner filed a motion

to compel. (Gamblin Decl. t[3).
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I RlaintiffRequesl No. 5 seeks:

"All written communication, including e-mails, between defendants or any

of them and Sanford Rudnick concertùng or mentioning Gary Dalton from
July 1,2008 to present, and all memoranda mentioning or referring to
tltese communications."

Defendants offered to produce communications between Mr. Rudriick and Defendants

concerning Mr. Dalton's termination from employment and dated prior to such termination if

Mr. Willner would agree that Defendants were not waiving privilege in any broader respect'

(Gamblin Decl.tf3). Plaintiff rejected that offer of compromise and did not propose any other'

(rd.)

Plaintifls request is overbroad because the requested documents are not reasonably

calculated to lead to the discovery of admissible evidence and are therefore not within the scope

of discovery under ORCP 36(BXl). Plaintiff seeks all communications that have anything to do

with Mr. Dalton. Because Mr. Dalton was an employee of Sabo, that would include all

communications with Mr. Rudnick regarding strategy related to the union's organizing

campaign. Mr. Rudnick was retained for the purpose of assisting sabo with labor issues after

Sabo received a communication from a labor union that led the Defendants to anticipate potential

litigation. sabo did not retain him to address wage claim retaliation or age discrimination

claims. (S. Hill Decl. !f5). Communications containing thoughts and advice on Sabo's situation

with the AWPPW can be of no assistance to Plaintiff in this action for alleged wage claim

retaliation and age discrimination.

Plaintiff suggests that the correspondence could be felevant to whether he was terminated

for engaging in union activity . see Plaíntiff's Motion to compel Production of Documents

(hereinafter ,,Motion")f,5. Yet Plaintiff alleges age discrimination and retaliation for making a

wage claim, not retaliation for union organizing. Nor could he claim discrimination for union
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activity in this court because it would be preempted by the National Labor Relations Act.

Chamber ofCommerce v. Brown, l28SCf af24l2 (2008). Furthermore, plaintiff already argued

before the NLRB that Sabo laid him off in retaliation for his union activities, and the NLRB

concluded after exhaustive investigation that sabo had laid him offfor economic reasons.

(Rudnick Decl. U8).

' Plaintiff rejected Defendants' compromise to produce any communications between Mr.

Rudnick and Defendants regarding Mr. Dalton's termination of employment. This compromise

would ailow Plaintiffto obtain documents potentially relevant to this case only but avoid

producing all of Mr. Rudnick's and Mr. Fried's advice to defendants regarding the union's

organizing campaign. Plaintiff rejected Defendant's compromise without discussion and with no

other offer of compromise by the plaintifls and the union's attomey, Mr. Willner. Defendants'

communications with its labor consulting legal team, Mr. Rudnick and Mr. Fried, during the

union organizing campaign are undoubtedly of interest to the AWPPW in the ongoing litigation

befo¡e the NLRB. And they are documents that the union cannot obtain through the NLRB

administrative process. However, those communications are not reasonably calculated to lead to

the discovery of admissible evidence in this case which is exclusively about age discrimination

and retaliation for making a wage claim. Therefore, the Defendants' compromise should be

Mr. Rudnick was fetained in anticipation of the litigation threatened by Mr. cloer, and

the communications between Mr. Rudnick and Defendants contain Mr. Rudnick's thoughts and

impressions in regards to this anticipated, and later actuat, litigation. under ORCP(B)(3), such

documents prepared in anticipationof litigation or for trial by a party's representatives (including

an attorney or consultant) are only discoverable upon a showing that that the party seeking

discovery has substantial need ofthe materials and is unable, without undue hardship, to obtain

I
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ñ
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adopted, and PlaintifPs Motion to Compel should be denied'
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the substantial equivalent ofthe materials by other means. As a consultant retained by the

Defendants on behalf of Sabo, Mr. Rudnick is a representative of the Defendants under this rule'

The work product doctrine is intended to enable lawyers and consultants to work with

some degree of privacy and to feel free to put their thoughts and recollections in writing. see

upjohn co. v. (Jnited states,449, US 383,3g7-g8 (1981) cited by srare v. cartwright,173 Ot

App 59, 70 (2001), rev'd on other grounds,336 Or 408 (2004), for its discussion of the work

product doctrine. Therefore, the communications between M¡. Rudnick and Defendants, which

contain Mr. Rudnick's written thoughts and impressions about the legal situation faced by

Defendants, are precisely the kinds of communications that the work product doctrine protects.

Mr. Rudnick's communications with Defendants were also prepared in anticipation of

litigation. The "anticipation of litigation" requirement is meant to distinguish unprotected

documents prepared in the ordinary course ofbusiness. See United Pac. Ins. Co. v. Traschel,S3

OrApp40l,404(1957)(affirmingtrialcourt'sfindingthatwhereapartybelievedlitigationto

be likely even though no claim had been frled, and distinguishing documents prepared in

anticipation of litigation from those prepared in the ordinary course of business). Sabo did not

consult with labor relations advisors in the regular course ofbusiness, and retained Mr. Rudnick

only when a lawsuit seemed forthcoming. (s. Hill Decl. fl5). Thus, the communications between

Rudnick and Defendants were prepared in anticipation of litigation rather than in the ordinary

course of business.

while oregon courts have provided little guidance as to when litigation may properly be

anticipated, other jurisdictions have held that the "testing question" is whether a person

subjectively believes that litigation is a real possibility, and whether this beliefis objectively

reasonable. seeInresealedcase,l46F3d88l,884(DCCir1998); Mqrtin v. Bally's Park

place Hotel & casino,983 F2d 1252,2360 (3d Cir 1997). Here, from Mr. and Ms. Hill's hrst

interaction with Mr. Cloer (during which Mr. Cloer repeatedly told Sally and Bob Hills that the

AWPPW would suppof and encourage sabo's employees to file lawsuits if sabo did not

I
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relinquish its rights unde¡ the NLRA), Mr. and Ms. Hitl correctly realized that because they did

not intend give up their rights unde¡ the NLRA, litigation would result. This belief was

objectively reasonable given that Mr. cloer explicitly tkeatened litigation, these threats

escalated and intensihed in Mr. Cloer's emails, and indeed litigation ensued shortly thereafter.

Plaintiffalso does not have "substantial need" ofthe communications between Sabo and

Mr. Rudniôk because they are not pertinent to his wage retaliation claim or his age

discrimination claim. Plaintiff s speculates that Mr. Rudnick and Defendants may have

corresponded "on the desirability of finding excuses to teminate union supporters ." see Motion

fl5. Even if such hypothetical documents were to exist, they are not reasonably calcr:lated to lead

to the discovery of admissible evidence relevant to ihe alleged wage retaliation or age

discrimination.

conseqqently, ORCP 36(BX3) does not allow production of these communications

because (1) Defendants retained Rudnick when they reasonably believed that litigation was

likely to ensue, (2) the communications demanded by Plaintiff contain thoughts, impressions,

and analysis prepared in anticipation of litigation, and (3) Plaintiff does not have substantial need

of them. They are privileged as work product, and the court should deny Plaintiff s Motion to

Compel and instead adopt Defendants' proposed compromise.

D.

The documents requested by Plaintiff in Request No. 5 are also protected by the attomey-

client privilege. ORE 503(2Xd) protects from disclosure "confidential communications made for

the purpose of facilitating the rendition of professional legal services to the client" where the

communications are "[b]etween the client and a representative of the client."

ORE 503(1Xb) defines a confidential communication as;

". . . a communication not intended to be disclosed to third persons other
than those to whom disclosure is in fi¡rtherance of the rendition of
professional legal services to the client or those reasonably necessary for
ihe transmission of the communication."
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1 Defendants intended for the communications between Rudnick and themselves to remain

2 confidential, and disclosed them to no one other than their attomey, Mr. Fried, for purposes of

3 facilitating Mr. Fúed's rendition of legal services to them' (S. Hill Decl. !f9). Therefore, they are

4 confidential under ORE 503(lxb).

Furthermore, Mr. Rudnick is a "representative ofthe client." That term is defined in

ORE 503(lXd) as a principal, an employee, an officer, or a director of the client:

..(A)Whoprovidestheclient'slawyerwithinformationthatwasacquiredduring
tÈ" óo*t"'of, or as a result of, such person's relationship with fhe client as

orincipal. emÞlovee, officer oi direcior, and is provided to the lawyer for purpose

ãioUiãining for ihe tlient the legal advice or oiher'legal services ofthe lawyer; or

"(B) Who, as part ofsuch person's relationship with the client as principal, .

"ìnitov"", 
òtlt""r, or director, seeks, receives,'or applies legal advice from the

client's lawYer."

Mr. Rudnick provided Sabo's lawyer with informaìion he had acquired as Sabo's consultant for

the purpose of obtaining legal advice. (Rudnick Decl. fl9) He communicated immediately and

directly with Mr. Fried, seeking and applying the legal advice that Mr. Fried offered and

conveying to Mr. Fried information he had obtained through his discussions with Bob and Sally

Hill. (Id.). Mr. Rudnick also communicated with Mr. Fried and Mr' and Ms' Hill

simultaneously, with both Mr. Rudnick and Mr. Fried contributing their ideas and expertise to

provide legal services to sabo. (Id.). Therefore, he is a "representative of the client" and all of

his communications with Mr. Fried and with Defendants are privileged'

The fact that Mr. Rudnick is a consultant ofsabo, ralher than an employee, does not

prevent these communications from being protected by the attomey-client privilege. While no

Oregon courts have confronted the issue, many other courts have held that if the attorney-client

privilege would apply to communications between a lawyer and a defendant's employee, it also

applies if that person happens to not be an employee, but is instead a third party independent

contractor or consultant. 
a For example, ín Caremarh Inc. v. Afiliated Computer Servs , Inc.,

a 
see In re Bieter. co.,16 F.3d929,937 (8th cir 1994) (applying the attomey-client privilege to
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192 FRD 263 (ED lll 2000), Plaintifls parent corporation retained an outside consultation

óorporation, KPMG, to assist legal counsel in analyzing certain services performed for the

plaintiff. The engagement letter signed by KPMG and Plaintiff stated that KMPG would

coofdinate with outside counsel in ¡eviewing Plaintiffls conlracts, but did not specify the counsel

that would be used. Id. aÍ267. The covfheld that KMPG was acting as the plaintiff s agent

when it obtained legal advice from a law firm. Id. af 268. Therefore, its communications with

this firm were privileged. Id. ar269.

Similarly, the agreement between sabo and Mr. Rudnick authorizes Mr. Rudnick to

consult with outside legal counsel. (Rudnick Decl. !{3). Mr. Rudnick thus became an agent and

extension of Sabo, and the communications between him, Defendants, and Defendants' counsel

are privileged just as they would if Mr. Rudnick were a principal or employee of sabo.

This approach is consistent with oregon's previous interpretations of the attorney-client

privilege. As noted in oregon Health sciences (Jniversity v. Haas,325 Ot 492, 507'08 (1997)'

Oregon followed the developing trend ofrecognizing a more broad lawyer-client privilege in the

üotect corûnunications between a party and an independent consultant and holding.that "it is
í,iãài,iäiii"tå't" ãi.lire"i.h b"r*"èil *rór" on the cliént's payroll and those who are instead, and

i;;ffi;i;;;t*r-ã".Ëäotou"a us independent contractorS.'); Alliance Const. Solutions, Inc. v

Y|
cô

-ã

ÞJ\t
J
C'4
GI

for^rihaiever reason, employed as independent contracJors'"); _ll liance.Constr' öoluttons' lnc v
Otpi.-llêãiiilñi'ä,l{p .ia sil,-869 (colo 2002) ('a formal distinction between an employee

ãiãninããp""aent óontractor coifli"ttiith tt'" púrposes supporti!å!Le,pl'Il!W:"'); .ey lllfrs
¡ät. iri. òi,. ,. payton Lane Nursing Home, 1nc.,.2008 U.S.-Dist. LEXIS 100080, * 1 I -12 (p:.

öÑ.i. n"". I l,2ó0g) (extenJing th"e attorney-client privilege to a construction^consultant hired

bv olaintiffs. who had no in-house employees with construction experlence); DL' I echnotogtes'

ïí"iî."õïti,'t"ü'2'ó¡¿ ü.S. Di.t. LEitS'62s80 *6 (w D va sep1..1,2006) ("the.existence of a

T"r.ãf 
"rnifäV"ient 

iålationsttip is not the primary iactor-to consider in delermining vhether
àtiå-åv-àiiãít p.i'iþe appliei...."); siesèr v. zâk,.8s9N.v.s. 2d 89e, (2008) ("[t]he.

"o-orátion', 
attomey-"clierit privileéé apõlies as well to communications wilh independent

;i;;"r.;;il;;roli*iJifiÀ" coñsuliánt has a significant relation-shiplo the corporation and

ifr" 
"-"rpãiãt¡"r 

involvement in the transaction thaiis the subjectof ú:J"g?l servjg¡1.)
lintemål cites omitted). See also John E. Sexton,l Post-Upjohn Consideralion oJ lhe Corporale

À.ttornev-Client Privitbse,5T N.Y.U. L. Rev. 443, 498 (1982) (recognizing that the attorney-

"'fi*i 
píi"ii.Ë" *"utá Ë" *¿", inclusive if it did not protect ôommunications between panies

u"ã i"ã"f""ir"t contractors, since "at times there will be potential information-givers who are

,rot 
"-oiou""r 

of the corporation but who are nonetheless meaningfully associated with the

ü.påi.ãtiãi ir 
" 

*ãy ttrãi-ut"r it appropriate to consider them 'insiders' for purposes of the

privilege.")
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corporate setting. The court in Ilaas therefore applied the privilege to plotect communications

with employees who are not high-ranking and whose interactions with a lawyer are not a regular

part oftheirjobs. Id. ar 509.

Just as the corpofate setting requires broadening the attomey-client privilege to protect

communications between a company and lower-ranking employees, the privilege applies to

protect communications with consultants hired because no employees have sufficient knowledge

and expertise. As recognized by the court in Residential Constructors, LLC v. Ace Property &

casualty co.,2006us Disf LEXIS 80403 (D Nev Nov 1,2006), there is no reason to refuse to

apply the attomey-client privilege to independent consultants who perform the same functions as

in-house advisors. Sabo ¡etained Mr. Rudnick to assist and communicate with its attorney

because no one at Sabo had experience with labor issues. If Sabo were a larger company, it

could have employed someone to manage such issues. It should not be denied the ability to

communicate openly with individuals retained to consult on legal matters simply because as a

small company, it must rely on independent consultants rathef than employees to provide this

service. The policy behind ORE 503(2Xd) - that is, encouraging open and candid

communication between pafties and persons hired to deal with legal matters - will be thwarted if

communications between Sabo and the consultant retained for the purpose ofavoiding a lawsuit

afe not privileged. Therefore, communications between sabo and M¡. Rudnick are protected

under ORE 503(2XD).

The communications between Defendants and Mr. Rudnick are also privileged under

ORE 503(2)(a), which extends the attorney-client privilege to confidential communications

between a client and a reptesentative Of the client's lawyer made for the purpose of facilitating

the rendition of legal services to the client.

Mr. Rudnick qualifies as a "representative of the lawyer" under ORE 503(1)(e) because

*l
Yõ

ñ

\lI
*
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t he is ..employed to assist the lawyer in the rendition of professional legal services." This rule

2 does not require that the attomey, rather than the client, employ the pelson to assist the lawyer.

3 Sabo hired Mr. Rudnick knowing that he would consult with attomeys regarding their labor

4 issues. (S. Hill Decl. fl5; Rudnick Decl. fl3). Mr. Rudnick then formed a legal team with Mr.

5 Fried, whom Sabo quickly reøined as its attomey, and who continued to work with Mr': Rudnick

( to provide legal services to Sabo. (Rudnick Decl. fl6). Thus, Mr. Rudnick was employed by

7 Sabo to assist Mr. Fried in his rendition of legal services, and Mr. Fried used Mr. Rudnick's

expertise in the field of labor relations when offering Sabo legal advice. As a representative of

Mr. Fried, the communications between sabo and Mr. Rudnick are privileged under oRE

s03(2)(a).

CONCLUSION

Defense counsel has already offered to produce documents relating to Plaintiff s

termination of employment. Yet Plaintiff continues to demand production of documents that are

eithe¡ nonexistent, ot are privileged and beyond the scope of discovery. Therefore, Plaintifls

Motion to compel, which is yet another effort to drown sabo in litigation, should be denied and

Plaintiff should instead accept Defendants' proposed compromise'

Dated this 

- 
daY of June 2009'

SCHWABE, WILLIAMSON & WYATT, P.C.

By:

ttriplett@schwabe.com
Amanda T. Gamblin, OSB # 021361
agamblin@schwabe.com
Sharon E. Rye, OSB #084615
srve@schwabe.com
Fãcslmile: 503.7 9 6.2900
Attorneys for Defendant, Sabo, Inc.

Trial Attomey: Amanda T. Gamblin
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2 |hereby certis that onthe-day of June 2009, I served the foregoing DEFENDANTS'

3 RESPONSE TO PLAINTIFF'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS on

4 the following party at the following address:

5 Don S. Willner
Don S. Willner & Associates

6 630 SunnYside Road
Trout Lake, WA 98650

7

3 by mailing,to him a true and correct copy thereof' placed in a sealed envelope addressed to him

g at the address set forth above, and deposited in the u.s. Post Offrce at Portland oregon on said

l0 day with postage PrePaid.
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UN¡TED STATES OF AMERICA
BEFORETHE NATIONAL LABOR REIÁTIONS BOARD

REGION 19

SABO, lNC., d/b/a HOODVIEWVENDING Co'

and

ASSOCIATION OF WESTERN PULP AND PAPER
WORKERS UNION affiliated with UNITED
BROTHERHOOD OF CARPENTERS AND JOINERS
OFAMERICA

Case 36-CA-10615

ORDER REFERRING RULING ON PETITION TO RÊVOKE

SUBPOENA DUCES TECUM TO THE ADMINISTRATIVE LAW JUDGE

on september 7 , 2O1O, Counsel for Respondent filed with the Regional Director

for.Region 19, a Petition to Revoke subpoena Duces Tecum B-622715 in the above

captioned matter.

lT ls HEREBY ORDERED that the Petition to Revoke subpoena Duces Tecum

be, and it hereby is, refened for ruling to the Administrative Law Judge.

, DATED at Seattle, Washington this 8th day of September 2010'

National Labor Relations Board, Region 19
2948 Jackson Federal Building
915 Second Avenue
Seattle, WA 98174



CERTIFICATE OF SERVICE

I hereby certiô' that on the 14th day of September 2010, I served the foregoing

REQUEST FOR SPECIAL PERMISSION TO APPEAL FROM DECISION OF

ADMINISTRATIVE LAW JUDGE TO THE NATIONAL LABORRELATIONS BOARD ON

the following parties at the following addresses:

Linda L Davidson
Offrcer in Charge
National Labor Relations Board
Subregion 36
601 SW Second Ave., Room 1910
Portland, Oregon 97204-317 0
Email: linda.davidson@nlrb.gov

Paul Cloer
AWPPW
P. O. Box 4566
Portland, Oregon 97208
Email: paul.cloer@awppw.org

Helena A. Fiorianti
Board Agent
National Labor Relations Board
Subregion 36
601 SW Second Ave., Room 1910
Portland, Orcgon 97204-317 0

Email: helena.frorianti@nlrb. gov

Richard L. Ahearn
Regional Director
National Labor Relations Board
915 Second Avenue, Room 2948

Seattle, Washington 98174
Email : richard.ahearn@nlrb. gov

Division of Judges
National Labor Relations Boa¡d
901 Market Street, Suite 300
San Francisco, Califomia 94103
Email: E-gov E-filing

by emailing to them a true and correct copy thereof, placed in a sealed envelope addressed to

them at the email addresses set forth above said day.

1 _ CERTIFICATE OF SERVICE
PDX^207 4t I t74304n\41 16449936.1


